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THE INDEPENDENCE PASS TRANSMOUNTAIN
DIVERSION PROJECT
A Story of How Vision, Faith and Work Performed a
Miracle for Crowley County, Colorado

F

By FRANK N. BANCROFT, of the Denver Bar

OR A proper setting to this story about the Independ-

ence Pass Transmountain Diversion Project of The
Twin Lakes Reservoir and Canal Company, a few facts
relating to the early history of Crowley County and of The
Twin Lakes Reservoir and Canal Company should be given.
Prior to 1890, what is now Crowley County, Colorado,
was the dry, unwatered portion of Otero County, lying north
of the Arkansas River, and was known as the "Range," and
would have been aptly described by the words of a popular
song:
"Oh, give me a home where the buffalo roam,
Where the deer and the anteloie play,
Where never is heard a discouraging word,
And the skies are not cloudy all day."

About 1890, T. C. Henry, the promoter and builder of
many of the large irrigation canals in Colorado, seeking new
dry lands to conquer and convert into wheat and corn fields.
discovered that the soil of the tract of land now under the
Twin Lakes system, and then under the buffalo grass, was extremely fertile and would yield abundant and varied crops,
and could be sold for a profit, if water could be found and
brought to the land. With the ardor and energy of an enthusiast, Mr. Henry waved his magic wand and money flowed to
him and he, until he-was halted by the panic of 1893, and his
creditors afterward, built the "Bob Creek Canal," now known
as the "Colorado Canal."
The Colorado Canal takes water from the Arkansas
River eighteen miles east of Pueblo and is about fifty miles in
length, with a width of 45 feet and can carry the 756.28 cubic
feet of water per second of time, decreed to it from the Arkansas River as of June 9, 1890.
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For many years this decreed river water was sufficient to
irrigate the crops then being grown under the Colorado Canal,
and a prosperous and populous agricultural community was
built up around the thriving towns of Olney Springs, Crowley, Ordway and Sugar City on the main line of the Missouri
Pacific Railroad; a sugar factory now owned and operated by
the National Sugar Manufacturing Company was built at
Sugar City to handle the beets grown on lands under the
Colorado Canal and in 1911 the State legislature recognized
the growth of this community by giving it a separate county
government and creating the County of Crowley, with the
county seat at Ordway.
By 1913 the farmers under the Colorado Canal realized
that the water decreed to this canal from the Arkansas River
was not sufficient in quantity nor in regularity of flow to
permit them to plant their acres to beets and highly specialized
crops. These farmers also wanted to own and operate their
own irrigation system, and consequently in 1913 they organized The Twin Lakes Reservoir and Canal Company, and
this company purchased the Colorado Canal with its unsold
water rights and also purchased the famed Twin Lakes, located on Lake Creek, one of the main tributaries of the Arkansas River, just below Leadville, with a decreed storage capacity of 54,452 acre-feet of water, to supplement the water
decreed to the Colorado Canal from the Arkansas River.
Now the farmers under the Twin Lakes system were
happy, for they owned their own irrigation system and their
decreed water rights from the river, supplemented by their
storage rights in Twin Lakes, supplied ample water for their
needs, and their crops were so abundant and marketable that
within a few years they paid off, with the exception of a few
thousand dollars, the entire purchase price of their canal and
reservoir system in an amount of almost $1,000,000.
About 1926 it became apparent to the farmers under the
Twin Lakes system that the annual rain and snowfall and
resultant floods in the Arkansas River watershed were grow-
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ing less year by year, and by 1929 everyone despaired of a
return of a normal supply of water. Nature had failed them
and if they wanted to survive the effects of the drouth that
was increasing from year to year they must act upon the precept that "God helps those who help themselves."
The members of the board of directors of the Twin
Lakes Company were all "dirt farmers" and because of their
years of residence and experience in Crowley County and of
their unusual courage and ability, they were peculiarly fitted
to fight the battle that was ahead of them for the preservation
of their homes. They vigorously commenced their search for
additional water. ' They investigated every available water
supply and personally explored all of the streams tributary,
or that could be made tributary, to the Arkansas River, in
their search for water east of the Continental Divide, but
found nothing that would supply their needs.
One day in August, 1930, after another day of fruitless
search for water, several members of the board of directors of
the Twin Lakes Company, with their president, John H.
Cowden, and their engineer, 0. R. Smith, stood on top of
Independence Pass, where the auto road crosses the Continental Divide, at an altitude of more than 12,000 feet, and looking back toward the east they decided that it was useless for
them to continue their search for water on the eastern slope of
the divide. They then turned their faces toward the West
and looked down upon the valley of the Roaring Fork, 2,000
feet-below them, with its unused waters rushing madly to join
the unused waters of the Colorado River at Glenwood
Springs, and then, still unused, passing out of the State of
Colorado forever. As they raised their eyes from the valley
to the encircling magnificent 14,000-foot peaks about them,
a vision came to them, and they said to Mr. Smith, pointing
to the Roaring Fork valley:
"You must go down there and find water for our needs and you
must find a way to bring it over or through this Continental Divide to

Twin Lakes and to the Arkansas River."
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Mr. Smith immediately went down to the Roaring Fork
as directed, and spent the summer of 1930 and the summer
and fall of 1931 tramping and surveying lines over the ranges
and valleys of the fifty square miles of mountainous area in
the watershed of the Roaring Fork and its tributaries lying
above an altitude of 10,500 feet. He measured the flow of
water in all of the streams and searched for a tunnel site
through the narrowest part of the Continental Divide and
another tunnel site through Indeperidence Mountain, a spur
range between Roaring Fork and its southern tributary,
known as Lincoln Gulch, and he came back to Ordway in the
winter of 1931 and exultantly reported to the board of directors of the company that he had found abundant water for
all of its needs; had found a tunnel site 20,340 feet in length,
from Lincoln Gulch through the Continental Divide, to Lake
Creek on the eastern slope of the divide, had found a second
tunnel site 9,300 feet in length through Independence Mountain from Roaring Fork to Lincoln Gulch, and that in his
opinion the entire project could be constructed for approximately $2,000,000.
Rejoicing in drouth-stricken Crowley County over Mr.
Smith's report was great, and the board of directors quickly
approved the plan with unshakable faith in their ability to
find a way of executing it. But "faith without works is
dead," and so the board of directors of this company went to
work to find the $2,000,000 required to bring the water
through the Continental Divide.
There was no private capital that could be borrowed for
an irrigated project in the year 1932. The Reconstruction
Finance Corporation had recently been created to aid worthy
projects, so Mr. Cowden and Mr. Francis King. Carey, a
prominent Baltimore attorney, and president of the National
Sugar Manufacturing Company at Sugar City, that owned a
large acreage under the Twin Lakes system, requested the
board to apply to the Reconstruction Finance Corporation for
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a loan, and Mr. Carey was asked to go to Washington as
special counsel for the company to see if the Reconstruction
Finance Corporation would loan the Twin Lakes Company
$2,000,000 for its Independence Pass Transmountain Diversion Project. Mr. Carey magnanimously consented to go,
without any assurance of compensation, and through his
acquaintances in Washington he was able to induce Dr. Elwood Mead, Commissioner of the Reclamation Bureau, to
visit the Twin Lakes system, and he immediately reported
that a supplemental water supply was badly needed and that,
in his opinion, the Project was feasible, and he recommended
that the Reconstruction Finance Corporation investigate the
Project. Dr. Mead's recommendation was strongly seconded
by Mr. M. J. Hinderlider, State Engineer of Colorado. and
with these recommendations Mr. Carey filed with the Reconstruction Finance Corporation a tentative application for a
loan of $2,000,000, and he was told that his application
would be considered if he would return to Colorado and have
a formal and detailed application prepared by the Twin Lakes
Company and its engineer.
From June to October, 1932, Mr. Smith worked upon
the cost estimates and plans of the Project, and Mr. R. J. Tipton, one of the most experienced civil and water engineers in
the State, was employed by the Twin Lakes Company to
make an analysis of the water shortages of the company and
to investigate the diversion project conceived and proposed by
Mr. 0. R. Smith, the company's engineer, as a possible means
of supplying supplemental water to relieve those shortages.
By October, 1932. a formal and detailed application with an
exhaustive engineering report was completed and was taken
to Washington by President Cowden, W. R. Ferguson, secretary of the company, Mr. Smith, Mr. Tipton, Mr. Harry E.
Mast, general counsel for the company, and others, and filed
with R. F. C.
After the application had been considered by the board
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of directors of R. F. C. and "approved for examination," it
was sent to the "Clinic" of the Self-Liquidating Division.
This "Clinic" was composed of an Engineering, Legal and
Financial Division. After a thorough examination, the application was approved by the Engineering and Legal Divisions
without loss of its identity, and it was then plunged into the
cold bath of the Financial Division, where it remained for a
considerable time, subjected to the closest scrutiny, to determine whether the loan, if made, could be repaid during a
period of thirty years without suffering to the applicant. The
Financial Division finally gave its approval upon the condition that the application be submitted to a major operationthe amputation of the shorter tunnel from the Project and
the reduction of the loan to $1,125,000.
The Project thus reduced in size was approved by R. F.
C. and steps were immediately taken to prepare plans and
specifications in order to secure competitive bids for the construction of the first unit of the Project. On July 12, 1933,
bids were opened and the contract for the construction of the
first unit of the Project, consisting of Tunnel No. 1, Lincoln
Gulch Diversion Dam and New York Collection Canal, was
awarded to Platt Rogers, Inc., a well known local contractor
of Pueblo. In November, 1933, work was started on Tunnel
No. 1, and 408 working days later on it was holed through.
February, 1935, the crews from the two headings met in midtunnel and in the presence of'a distinguished company of visitors celebrated "Holing Through" day in true western style.
While work was in progress on Tunnel No. 1, Mr.
Couch, a member of the R. F. C. board, Mr. W. E. Swift, its
engineer, Mr. Morton Macartney, chief of the Self-Liquidating Division of R. F. C., and later Mr. Emil Schram, now a
member of the R. F. C. board, visited the Project and caught
the spirit of the vision and faith of the Twin Lakes people to
such a degree that upon their return to Washington they recommended to the R. F. C. board that the loan be increased to
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$2,000,000 so that the entire project could be constructed as
originally planned. The additional loan was approved and
its supervision was transferred from the Self-Liquidating
Division of R. F. C., where it started, to the Drainage, Levee
and Irrigation Division of R. F. C., Emil Schram, then chief,
present chief Frank J. Keenan.
Competitive bids for the second unit of the Project, consisting of Tunnel No. 2, two diversion dams and two connection canals, were asked for and the contract was awarded to
S. S. Magoffin Company, Inc., a tunnel contractor of experience in the West, Frank R. Purvis, superintendent in charge.
Work was commenced on Tunnel No. 2 in October,
1935, and it was "holed through" on October 12, 1936, in
325 working days from one heading. All work on Unit No.
2 was finished on February 17, 1937, which completed the
Project.
In order to secure additional carrying capacity in Tunnel
No. 1 and protect the walls from the action of water, the
R. F. C. made an additional loan of $200,000 (which made
an aggregate loan of $2,200,000) to line 6,930 additional feet
of Tunnel No. 1, making in all 12,410 feet of lining in Tunnel No. 1; the remaining 7,930 feet of unlined tunnel needs no
lining. The contract for this lining was awarded to S. S.
Magoffin Company, Inc., and work proceeded along with the
work on the second unit and was finished on November 25,
1936.
The success of the Project has been demonstrated by the
fruits already gathered from the completion of the first unit in
1935, for more than 20,000 acre-feet of western slope water
passed through Tunnel No. 1 in the irrigation season of 1935,
in time to overcome the long drouth and save the crops for
that year, and more than 25,000 acre-feet of western slope
water passed through the tunnel up to September 1, 1936,
which made a good crop for that year. With Tunnel No. 2
now completed, ready to carry the waters from Lost Man
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Creek and Roaring Fork proper from the very first runoff
from those streams in this year 1937, it is confidently expected that the diversion of western slope water for the season
of 1937 and subsequent years will be double that for the year
1936, and that the water shortage under the Twin Lakes system will be a thing of the past.
This Project, like a diamond, has many faces or facets
of interest to many groups of people.
It has been especially interesting to the engineers, as it
was the first large water diversion project from the Colorado
River Basin. It called for exact engineering skill and knowledge in locating the two portals of the tunnels, and day by
day, almost hour by hour, directing the course and alignment
of the tunnels so that the two headings would meet, and meet
exactly, as they did, and not pass each other in the night, nor
stray from their true course in the dark, silent depths of the
mountain, in the 3.8 miles of Tunnel No. 1, and the 9,300
feet of Tunnel No. 2; in designing and supervising the erection of large rock-filled, steel faced dams to withstand mountain torrents, and in supervising and checking the work of
several hundred men, day and night, summer and winter, in
sunshine and in winter storms, on the surface and below the
surface of the earth, and all at an altitude of 10,500 feet, for
four successive years.
The Project was interesting to the contractors, for all the
factors entering into their problem, such as securing men,
housing them, breaking them in, keeping them contented,
replacing those who left; of safeguarding the comfort and
lives of those men, crowded and huddled together in the scant
space at the breast of the tunnel, operating four electrieal
drills with their deafening, ear-splitting roar; of securing supplies and working materials at all seasons of the year in all
kinds of weather, over all kinds of roads, and of organizing
and controlling men, crews and shifts of men so that the work
could be done with a profit over the contract price that was
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made in advance for every unit or kind of work or material
entering into the job, were, in the main, new and unknown
factors, because of the unusual and untried conditions that
surrounded the work in a rough, remote, mountainous country, above 10,500 feet in altitude, blocked by deep snows for
the winter months.
The Project was interesting to the hard rock miners of
Leadville, Aspen and neighboring mining camps, who kept
close watch upon the work in the tunnels, as these tunnels
passed through mining claims that bad been worked in early
days. No veins were found. The miner now knows where
he need not look for mineral values.
The Project was also of interest to the United States
Mining and Geological Departments. Before the tunnels
were commenced, Mr. J. W. Vanderbelt, of the U. S. Geological Survey, carefully examined and made a favorable geological report upon the tunnel sites selected by Mr. Smith, and
foretold with remarkable accuracy the character of the various
rocks that would be encountered, and where changes would
occur. Mr. Chas. Henderson, chief of the U. S. Bureau of
Mines, located in Denver, was a frequent and interested visitor
at the Project.
The Project was of interest to the Reconstruction Finance Corporation and to the chiefs of the two divisions and
its engineers, for it was a new, novel and highly romantic
venture, coupled with immediate and permanent relief to
deserving drouth-stricken farmers who had faith in themselves and in their ability to repay the loan.
The Project was of interest to the legal profession, as
many legal obstacles and hurdles were removed or jumped
during the progress of the work. The well known principle
that one who makes a filing in the office of the State Engineer
for the appropriation of water acquires no rights under his
filing unless he prosecutes and completes his work with due
diligence and applies the water to beneficial use within a reasonable time was invoked.
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The equally well known principle that the only proceeding supplied by our statutes for determining the question of
what constitutes due diligence, reasonable time and beneficial
use as between conflicting claimants, is the general adjudication proceeding authorizing decrees of court establishing relative priorities as between claimants, was invoked.
For the first time the right to divert water from the
Colorado River Basin to the eastern slope of the Continental
Divide under the Colorado River Compact was made an issue
between western slope users and eastern slope users. The
issue was settled by a recognition of the legal right to so divert
under the compact and the practical side of the issue was
adjusted by an agreement permitting western slope users to
make filings for additional appropriations of water, and
securing decrees therefor, ahead of the filings of the Twin
Lakes Company. This agreement has been kept by all parties to it, and it has been embodied in a recent decree of the
District Court at Glenwood Springs, in a general adjudication
proceeding that gives the Twin Lakes Company the right to
make its transmountain diversion from Roaring Fork and its
tributaries.
For the first time the right to divert water from the
Colorado River Basin to the eastern slope of the Continental
Divide, under the Colorado River Compact, for use in Colorado, before Colorado, Wyoming, Utah and New Mexico
(the four states comprising the Upper Basin States) had entered into a compact that established their relative rights and
obligations under the Colorado River Compact, was raised by
Wyoming and the Twin Lakes Project was blocked in Washington. After briefs were filed by both states with the Secretary of the Interior, Wyoming and its senators withdrew
their objection to the Twin Lakes diversion.
The Project was and is still of interest to the farming
communities on the eastern slope of the Continental Divide,
as it was the pioneer project to divert water in any considerable quantity through the Continental Divide from the Colo-
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rado River Basin and the first major test of the value of the
Colorado River Compact to eastern slope farmers
Many
communities on the eastern slope need and must have supplemental water supplies and there is no place to obtain these
supplies except from the Colorado River Basin.
But above all, the Project is of interest to: the farmers
and stockholders of the Twin Lakes Company in Crowley
County, Colorado, who have for more than five years courageously and unanimously Supported the Twin Lakes' board
and its officers in their battle to complete the diversion project
and secure western slope water that has not only saved their
crops for the years 1935 and 1936, but has assured them,
their children, and their children's children after them, of an
ample water supply for all time to come.
The success of the Project was due entirely to the cooperative and helpful spirit that actuated every representative of
the Twin Lakes Company, and it was their teamwork alone
that accomplished the results.
The board of directors
throughout the Project were: John H. Cowden, president;
James G. Close, vice-president; Ben A. Johnson, treasurer;
W. J. Trainor, and Clyde Ford. 0. R. Smith, chief engineer
of the Project, has served during the entire period of construction, unselfishly and efficiently. Wm. R. Ferguson, through
whose hands the entire $2,200,000 of the loan has passed and
been accounted for with credit to himself and to the company,
is the secretary- of the company. Harry E. Mast, of Ordway,
Colorado, is general attorney for the company. Mr. Francis
King Carey was the special counsel of the company in Washington and Mr. Wm. Bond and others were local counsel in
Denver. Words of special appreciation should be extended to
Mr. Herbert S. Crocker, ex-president of the American Engineering Society, representing the R. F. C. as supervising engineer of the Project until a short time ago, when Mr. R. J.
Tipton was appointed as his successor, and both have added
their skill and sympathetic encouragement at all times.
It has been a pleasure to the writer of this story to have
been associated with all of the above gentlemen.

DEATH TAXES ON IRREVOCABLE LIFE INSURANCE

O

By STEPHEN H. HART, of the Denver Bar

N SEPTEMBER 21, 1936, there was published by the
Treasury Department a short ruling, apparently unassuming but really important-GCM 16932, reversing
GCM 1164. This ruling indicates that the Treasury Department, changing its policy established for ten years, may
attempt to tax as part of a man's estate, life insurance which
he has irrevocably assigned to a trust or the beneficiary of
which he has irrevocably designated. If the treasury can do
so, and there is considerable authority to support the power,
it will upset the plans of many tax lawyers.
The Federal Estate Tax law for many years has contained a provision specifically taxing the proceeds of life insurance. If the insurance is payable to the estate of the decedent
the proceeds are taxable in their entirety. If, however, they
are payable to another beneficiary only, the excess over
$40,000 is taxable. The Federal law, by its terms, would
cover all insurance, whether revocable or irrevocable, but the
Supreme Court, in Chase National Bank vs. United States,
278 U. S. 327, indicated that if the insured, at the time of
his death, possessed none of the incidents of ownership, then
nothing passed from him on his death, and there was no transfer upon which to levy a death tax. The regulations have
adopted the implication of this case, and have completeO'
exempted life insurance, of which the decedent possessed none
of the incidents of ownership. (Article 25, Regulations 80.)
There is, however, another set of provisions in the Federal Estate Tax law which might be used to tax irrevocable
insurance, for the Federal Estate Tax law attempts to reach
not only transfers upon death, but transfers in contemplation
of death, and to take effect in enjoyment and possession at
death. The irrevocable designation of the beneficiary of a
policy, or the irrevocable assignment of a policy to a trust,
could very logically be considered as taxable under either one
121
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of these provisions. In fact, in the case of Gaither vs. Miles,
268 Fed. 692, a life insurance policy was held taxable as a
gift in contemplation of death under the Act of 1918. Similarly, in Iglehart vs. The Commissioner, 28 B. T. A. 888, an
endowment policy was held under a most recent Act to have
been transferred in contemplation of death. In Fagan vs.
Bugby, 143 Atl. 807, moreover, the Supreme Court of New
Jersey held that the assignment of an insurance policy to a
trustee was a transfer to take effect in enjoyment and possession at or after death within the meaning of the New Jersey
inheritance tax law.
Until September, 1936, however, most tax lawyers felt
free to disregard these cases, for the Treasury Department had
announced, by GCM 1164, that it did not intend to attempt
to tax insurance policies under these provisions. Their new
ruling, however, reversing this has opened the way for new
attempts to tax insurance. It may find taxpayers with irrevocable insurance trusts helpless and subject to taxation.
THE WISDOM OF GEORGE WASHINGTON
A few months after the close of the Constitutional Convention in
1787 and while the new Constitution was being debated by the people
of this country, George Washington wrote a letter to Lafayette, who
pas then in France, in which letter Washington looked far into the
uture. The following paragraph is contained in the letter:
"I would not be understood, my dear Marquis, to speak of consequences which may be produced in the revolution of ages, by corruption
of morals, profligacy of manners, and listlessness in the preservation of
the natural and unalienable rights of mankind, nor of the successful
usurpations that may be established at such an unpropitious juncture
upon the ruins of liberty, however providentially guarded and secured,
as these are contingencies against which no human prudence can effectually provide. It will at least be a recommendation to the proposed Constitution that it is provided with more checks and barriers against the
introduction of tyrrany and those of a nature less liable to be surmounted than any government hitherto instituted among mortals. We
are not to expect perfection in this world: but mankind, in modern
times, have apparently made some progress in the science of government.
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Should that which is now offered to the people of America be found an
experiment less perfect than it can be made, a constitutional door is left
open for its amelioration.'--Washington to Lafayette, February 7,
1788, Jared Sparks, Writings of Washington, 2nd ed., vol. 9, p. 318.
(From Letter No. 7, New York State Bar Association)
The Denver Bar Association at its special meeting held February
15, 1936, after a spirited debate by Mr. Philip Hornbein, for the proposal to enlarge the Supreme Court, and Mr. Henry McAllister, negative, voted against the measure, 172 to 55.

"Itis not to the last degree important that he (the judge) should
be rendered perfectly and completely independent, with nothing to influence or control him but God and his conscience * * * I have always
thought from my earliest youth till now, that the greatest scourge an
angry Heaven ever inflicted upon an ungrateful and a sinning people was
an ignorant, a corrupt or a dependent judiciary. -- Chief Justice John
Marshall.
DISCLAIMER OF LIABILITY
Creditor
vs.
....
Debtor
Amount Legally Due $

-

We, the undersigned, do hereby state that, although good and sufficient notice has been tendered to the above named debtor of his, her or
their unpaid account, to date there is now justly due and owing to the
above named creditor the sum above named; that no part of the same
has been paid; that to protect the above named creditor from loss it
becomes necessary to resort to legal action, and that after one week from
date we DISCLAIM ALL LIABILITY for any loss of position, injury
to prestige, credit standing, reputation or influence, or for any other
serious losses or damages caused by its use, or to become liable for any
suit or action instituted for such losses, injuries or damages incurred by
the debtor as a result of any legal action which may be necessary to
enforce payment.
Dated this 12th day of February, 1937.
THE DENVER RETAIL GROCERS F4 MEAT DEALERS ASSOCIATION. 704

Interstate Trust Building, Denver, Colo.
Let's see-isn't there something in our statutes concerning ''simulation of process"?

INSURANCE-CASH SURRENDER OF POLICY-AGENCY-ELECTION-RELEASE-WHEN OBLIGATION TO PAY BECOMES FIXED-Manhattan Life Insurance Company vs. Allison-No. 13680-District Court of Denver, Hon. Otto Boch, Judge-Reversed.
Plaintiff in error prosecutes writ of error to reverse a
FACTS:
judgment procured against it by Laura C. Allison on a policy of insurance, issued by the company on the life of Lewis C. Allison, in which
she was named as beneficiary. Policy provided a cash surrender value
for any given period or date after the policy had been in force two full
years, except when the payment of any premium has been in default
longer than three months. Insured sent a letter, addressed to the insurance company, to its duly authorized agent in Denver, advising that he
elected to cash his policies as of a certain date, and upon request, he
parted with possession of the policies with the full understanding that
in doing so, he was surrendering them for the amount of cash the company had contracted to pay. The letter containing the policies was
received at the Denver office in the first mail on the morning of August
3, and the policies and request were on that day mailed to the home
office of the company. The insured died about 1 o'clock p. m., August
3rd.
1. That it was not necessary for the insured to sign a
HELD:
proper release to complete the election, for the company may require
or waive this at the time of payment.
2. That when the insured parted with possession of the policies,
he had completed an election to cash in the policies, which the company
had no legal right to reject, since it was under an absolute obligation to
pay. 3.
Insured need not wait until a premium
is in default before
he makes an election. En Banc.
Opinion by Mr. Justice Holland. Mr. Justice Hilliard, Mr. Justice Young and Mr. Justice Bakke dissenting.
Messrs. Benedict and Phelps, attorneys for plaintiff in error. Mr.
Lowell White, attorney for defendant in error.
EXEMPT PROPERTY-CONSTABLES--STATUTES-METHOD OF COMPUTING DAMAGES-CREDITS-AUTOMOBILES-Penrose et al. vs.
Stevens--No. 13812-District Court of Chaffee County, Hon.
James L. Cooper, Judge-Affirmed.
The defendants, Penrose et al., prosecute writ of error
FACTS:
to reverse judgment in favor of Stevens, who shall herein be referred to
as the plaintiff. Plaintiff was the owner of a Ford truck which he used

124

DICTA

125

to carry on his business of trucking and hauling. In the year 1932 the
defendants obtained a judgment against him in the Justice Court.
About two years later the defendants caused execution to issue and
placed the same in the hands of Penrose, who was then constable, with
instructions that he levy upon the truck. Plaintiff set up his claim as
owner, and that the truck was exempt from levy and execution and a
written notice was served upon the defendants. The constable sold the
truck for $175, and a balance of $64.70 was turned over to plaintiff.
Plaintiff brought this action to recover triple damages under Sec. 5921,
C. L. '21, basing his complaint upon the sale of property alleged to be
exempt by reason of the truck being a "tool or implement," and not
exceeding $200 in value, under Sec. 5912, C. L. '21.
HELD: 1. An automobile may or may not be exempt, according
to the facts. Where an automobile is used in carrying on a trade or
business and is meant to be'used for the benefit of the head of the family, and does not exceed in value the sum of $200 it is exempt.
2. A credit should not first be deducted from the value found
and the balance then trebled, but the credit should be deducted from
the treble damages. In Department.
Opinion by Mr. Justice Holland, Chief Justice Burke and Mr.
Justice Knous concur.
Mr. Wallace Schoolfield, attorney for plaintiff in error. Mr.
Thomas A. Nevins, attorney for defendant in error.

ASSESSORS DEEDS -

ASSESSMENTS SALE FOR TAXES - TREASURER'S
REVIEW OF ASSESSMENTS - STATUTES - RECORD

TITLE-Reed, et at. us. Zaitz-No. 13920-District Court of
Lake County, Hon. William H. Luby, Judge-Affirmed.
FACTS: To a decree and judgment in favor of plaintiff, defendants assign error. Defendants claim that the treasurer's deeds, the basis
of plaintiff's title, are void for the reason that the assessor did not assess
the premises owned by the defendant Reed as a unit and therefore the
property was not subject to a sale for non-payment of taxes. The
question involved is whether Reed can now attack the irregularity of the
assessment of the property described in the tax deeds and thereby question plaintiff's title, under Sec. 7256, C. L. 1921.
HELD: 1. When an owner of property fails to make a statutory
return of the property to the assessor and to file the schedule, the assessor
may do so, the assessment being based upon the official plat and the
record ownership.
2. A review of the assessment was available to the owner of the
property, but it should be invoked before the county has been deprived
of the use of the taxes for the period involved and before the purchaser
at a tax sale is protected by Sec. 7256, C. L. 1921
"The legality of
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the deed is established when the owner fails to make corrections of an
assessment returned by the assessor." In Department.
Opinion by Mr. Justice Holland. Mr. Chief Justice Burke and
Mr. Justice Knous concur.
Messrs. Joseph W. Clarke and Paul W. Crawford, attorneys for
plaintiff in error. Mr. Quentin D. Bonner, attorney for defendant in
error.
ORAL CONTRACT-CONFLICTING TESTIMONY-LANDLORD AND
TENANT-STATUTES-FINDINGS OF FACT-SUPREME COURT
-UNLAWFUL
DETAINER-PROCEDURE-Beman et al. vs. The

Rocky Ford National Bank-No. 13792-DistrictCourt of Otero
County, Hon. John H. Voorhees, Judge-Affirmed in part and
Reversed in part.
FACTS: To secure a pre-existing indebtedness the plaintiff in
error Beman gave to defendant in error a deed of trust, being a second
lien thereon. Defendant in error foreclosed; the redemption period
expired November 13, 1933, but plaintiff in error continued in possession until July 14, 1934, when defendant in error instituted unlawful
detainer proceedings. Defendant in error contends that the parties entered into an oral agreement whereby the premises were rented to plaintiffs in error on a month-to-month basis, with the right in the defendant
in error to terminate the tenancy at the end of any monthly rental period. Defendant in error further alleges that two checks given by plaintiff in error were held by the former to cover rent due from the latter.
Plaintiffs in error contend that they agreed orally with defendant in
error that it would convey to them any and all interest it had in the
premises, in consideration of which they were to pay the defendant in
error the balance due on the promissory note. That they had given the
two checks under the above arrangement, and had later tendered the
additional sum of $1,700.
HELD: 1. In cases of conflicting evidence, the Supreme Court
has repeatedly held that it is bound by the findings of the trial court
on disputed matters of fact, and therefore the relationship was that of
landlord and tenant.
2. This case does not come under the exception that the Supreme
Court will not follow the trial court where the trial court is manifestly
against the weight of the evidence and an affirmance of such findings
would result in a miscarriage of justice.
3. The action was not prematurely brought.
4. In an action for unlawful detainer, the judgment cannot go
beyond an adjudication of the rights of possession as between the parties, and the trial court was without authority to dispose of the money
and checks of the plaintiffs in error in the hands of the defendant in
error.
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5. Had the instant proceedings been brought under subdivision 4,
Section 6369, C. L. '21, the court could have disposed of the money.
In Department.
Opinion by Mr. Justice Knous. Mr. Chief Justice Burke and Mr.
Justice Holland concur.
Mr. Charles L. Sabin and Mr. Clyde T. Davis, attorneys for plaintiff in error. Mr. Perry E. Williams and Mr. E. C. Glenn, attorneys for
defendant in error.
STATUTES-CONSTRUCTION OF-CREDITORS-INTERVENTION BYCOURTS-ATTORNEYS' AGREEMENTS-ASSIGNMENTS OF ERROR

-SUPREME
COURT RULE-Hartner us. Perry Davis and BlotzHenneman Seed Company-No. 13877-DistrictCourt of Elbert
County, Honorable John C. Young, Judge-Affirmed.
FACTS: The only question here involved is the construction of
Section 99, Code of 1921, which relates to the time within which a
creditor, seeking to avail himself of the benefits conferred by this section,
must file his intervention proceedings. Plaintiff i.n error contends that
intervention filed any time before final judgment in the original proceedings is entitled to consideration and to the same remedies against
the attachment defendant as the original plaintiff.
HELD: 1. It is a cardinal rule of statutory construction that in
case of ambiguity in any part of a section of a statute, that the intent
of the legislature is to be determined from the entire body of the statute.
2. Creditors must file their intervention proceedings within thirty
days after the levy has been made under the writ of attachment in the
original proceeding.
3. A County Court may certify a case commenced there, to the
District Court, when the amount of the claim of any intervenor is in
excess of $2,000.
4. The question of whether or not Davis' original attorney's
agreement with the former attorney of the plaintiff in error with reference to the deferring of taking default judgment until notice be given
the other which was not given in the original case, has no bearing on
this case, since the time within which the petition for intervention must
be filed is fixed by statute and not by the time of taking judgment in the
original proceedings.
5. An assignment of error to the effect ''that the judgment was
contrary to the law and the evidence," is not in compliance with Supreme Court Rule 32, which requires that each error shall be particularly
specified. In Department.
Opinion by Mr. Justice Knous. Mr. Chief Justice Burke and Mr.
Justice Holland concur.
Mr. Benjamin C. Hilliard, Jr., attorney for plaintiff in error.
Messrs. David P. Stricker and Thomas M. Burgess, attorneys for defendants in error.
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PROMISSORY NOTE-MAKERS
PARTURE-NOTICE

AND ENDORSERS OF-AGENCY-DE-

OF DISHONOR

-PROCEDURE

-COURTS

-

Bieser vs. Irwin et a.-No.
13743-District Court of Routt
County, Hon. Charles S. Herrick, Judge.-Reversed and remanded.
FACTS: Action brought by the plaintiff, as receiver of the First
National Bank of Steamboat Springs, Colorado, against defendants on
a promissory note signed by Strange and Harwig as makers and allegedly signed by defendants as endorsers on the back before delivery. The
lower court found for all the defendants except Strange, against whom
a judgment was rendered. Plaintiff prosecutes error, insisting that all
of the defendants were jointly liable on the note and judgment should
have been accordingly entered against them all. The defendants were
all members of the Odd Fellows Lodge, interested in financing a lodge
building, and all were consulted on all matters concerning it.
HELD: 1. Where the plaintiff, after ruling on the demurrer,
amended his complaint charging the defendants, Strange and Harwig,
as principals instead of endorsers, as were the others, such amendment
did not constitute a departure because the action sued on was a promissory note, and the amendment was merely one to conform with the
proof.
2. Strange was defendant's agent within Section 3914, C. L.
1921.
3. Endorsers before delivery are makers and no notice of dishonor
is necessary and all are jointly liable.
4. Ordinarily the Supreme Court will not disturb a judgment of
the lower court based upon disputed testimony; however, where there is
sufficient information that comes up in the record in the nature of exhibits upon which the court can determine for itself whether or not a particular legal situation exists, the Supreme Court is not bound by the
findings of the lower court. In Department.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Burke and Mr.
Justice Hilliard concur.
Mr. Addison M. Gooding, attorney for plaintiff in error. Mr.
Joseph K. Bozard, attorney for defendant in error.
NOTICE-PUBLICATION OF-NEGLIGENCE-CONTRIBUTORY NEGLIGENCE-PROXIMATE CAUSE-SURETY-INTEREST-REDEMPTION-BONDS-SCHOOL DISTRICT-State of Colorado us. Schaef-

fer et al. For the use of School District Number 6-No. 13821-District Court of Conejos County, Hon. John L. Palmer, JudgeAffirmed.
FACTS: Plaintiff, a school district, brought this action to recover
damages from two treasurers of Conejos County and their surety for an
alleged breach of duty by such treasurers. Plaintiff alleged they made a
call for the redemption of a 1913 bond issue, and that defendants paid
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interest coupons on the bonds after the alleged call. Notice of the call
was published in accordance with Section 8801, C. L. '21, which is
"An act to provide for the payment of school orders by the County
Treasurer, as soon as there is money on hand for the payment of the
same." Plaintiff contends that this language is broad enough to include
"'bonds," and therefore the call for redemption was sufficient.
HELD:
1. Statutes relating to publication of notice in legal
proceedings must be strictly followed.
2. Section 8321 makes specific provision for publication of notice
in connection with redemption of bonds such as constitute the subject
matter in this case; therefore, plaintiff's contention is wrong.
3. Bondholders have a right to interest if improper or no notice
of call is made.
4. Negligence on the part of the defendant will not authorize a
recovery where it appears that the contributory negligence of the plaintiff was the proximate cause of the injury complained of.
5. Discharge of the principal is a discharge of the surety. In
Department.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Burke and Mr.
Justice Hilliard concur.
Mr. William J. Christensen, attorney for plaintiff in error. Messrs.
Ralph L. Carr, Jean S. Breitenstein and John G. Reid, attorneys for
defendant in error.
GENERAL ATTORNEY

-EXTRADITION

-AGENCY

CIVIL PROCEEDINGS--CommercialStandard

-CRIMINAL

AND

Insurance Company
Lys. Rinn and Connell--No. 1385-District Court of Boulder
County Hon. Frederick W. Clark, Judge-Affirmed.
FACTS: Plaintiffs Ri.nn and Connell, a law firm, sued in the
County Court for $500 as reasonable attorney's fee for successfully
resisting an extradition, and had judgment thereon.
HELD: 1. What a general agent does by his office force he does
by himself.
2. A general attorney may employ local counsel in local matters.
3. Where an attorney represented a company in all suits arising
out of a collision, which reasonably involved work in different states,
he is properly termed a general agent, and it is within the scope of his
duties to hire attorneys to resist an extradition even though it is primarily related to a criminal proceeding, because it might have a vital bearing
on the civil suits. In Department.
Opinion by Mr. Chief Justice Burke. Mr. Justice Hilliard and
Mr. Justice Bakke concur.
W .A. Alexander and Cecil M. Draper, attorneys for plaintiff in
error. Rinn and Connell, attorneys for defendants in error.
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CONTRACT -PLEADINGS
-EQUITY
-PRIVILEGE
IN PERPETUITYTOWNS ORDINANCE - TIMEACTIONS-PUBLIC UTILITIES

-Town

of Estes Park vs. Mills-No. 13924-DistrictCourt of

Larimer County, Hon. Frederic W. Clark, Judge-Affirmed.
FACTS: Action brought by the town to collect from Mills an
annual charge for his alleged share of the maintenance of a sewage disposal plant, or for an order requiring him to disconnect from the
sewage system. Mills' hotel is located oucside the corporate limits of the
town. He donated nine hundred dollars ($900.00) to the building of
a sewage disposal plant by the town, at which time it was believed by
him and the town officials that there would be no maintenance charges
therewith, which costs were negligible until 1932, when the plant became inadequate and had to be reconstructed.
The town passed an
ordinance in 1933 levying a charge against users toward the cost of
maintenance.
The town admitted in its complaint and by evidence
that there was no contract. In the town's reolication it offered to return
the nine hundred dollars ($900.00) upon Mills disconnecting his system from the town system.
HELD:
1. The unused capacity of a town sewer system may be
contracted away for the use of another if limited in time to such a
period as the capacity of the sewer system was not otherwise used, or
required for use, by the town.
2.
The town cannot grant a privilege in perpetuity to use the
sewage system, because of the contingency of the necessary full use by
the town.
3. The relief prayed for could only be granted in an action on a
contract either express or implied; the complaint does not state a cause
of action upon which a recovery can be had, because no contract was
therein set forth.
4. Town cannot obtain relief under its complaint by an offer of
equity tendered in its replication. In Department.
Opinion by Mr. Justice Holland. Mr. Chief Justice Burke and
Mr. Justice Knous concur.
Mr. Ab H. Romans and Mr. Hatfield Chilson, attorneys for plaintiff in error. Mr. Fred W. Stover and Mr. Herbert A. Alpert, attorneys
for defendant in error.
PARTNERSHIP-WILLS-TRIAL COURT-RECORD-APPEAL-UNIFORM PARTNERSHIP ACT-EVIDENCE-Walter et al. us. Drogmund-No. 13873-District Court of Lake County, Hon. William H. Luby, Judge-Affirmed.
FACTS:
Action brought by the defendant in error, Drogmund,
against Walker and others, heirs at law of Thomas Henry Walker, for
a decree of partnership in her favor. She had judgment in the court
below and the heirs, plaintiffs in error, bring action. Defendant in error
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and the deceased, Walker, lived together from 1907 until the death of
the deceased in 1932. Witnesses testified that in 1913 the defendant in
error and the deceased entered into a partnership agreement which provided that upon the death of one, the survivor should get the whole.
The contract could not be found and an affidavit of lost instrument
was filed. Plaintiffs in error introduced a will drawn by deceased in
1909 which merely gave the defendant in error certain designated property.
HELD: 1. Where a partnership is established, the attempt of a
decedent partner to dispose of the property by will is a nullity.
2. The record upon appeal is viewed in the light most favorable
to the successful party.
3. The trial court should determine the existence of a partnership
under the provisions of the Uniform Partnership Act. In Department.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Burke and Mr.
Justice Hilliard concur.
Mr. Addison M. Gooding, attorney for plaintiffs in error. Mr.
Quentin D. Bonner, attorney for defendant in error.
DISBARMENT-CRIMESCOURTS- EVIDENCE - NATIONAL BANKRUPTCY ACT-CONVICTION-State of Colorado vs. Brayton-

No. 13718-OriginalProceedings in Disbarment-Matterreferred
to the Pueblo District Court for Hearings and Findings.
FACTS: The respondent Brayton, a member of the Colorado bar,
was indicted with "conspiracy to violate the National Bankruptcy Act,"
and the Federal Court adjudged him guilty and sentenced him to serve
a term in the United States Southwestern Reformatory. Brayton, answering, admitted the judgment and sentence, but denied he was guilty
and set forth his connection with the matter out of which the Federal
prosecution arose, such explanation being reasonable and consistent with
innocence.
HELD: 1. "Conspiracy to violate National Bankruptcy Act" is
not a crime cognizable in the Colorado state courts, and such conviction
of itself does not warrant summary action under Sec. 7144, C. L. '21,
which provides for disbarment upon conviction of a felony.
2. If Brayton is to be disbarred, it must be because he was, in
fact, guilty of improper conduct, and not because of his conviction
alone, and therefore he should be accorded the privilege of submitting
evidence on the issue presented by the allegations of the petition and his
answer thereto. En Banc.
Opinion by Mr. Justice Hilliard.
Mr. Paul P. Prosser, 'Attorney General, Mr. Walter F. Scherer,
-A-sistant Attorney General, attorneys for petitioner.
Mr. Homer E.
Brayton, pro se; Mr. Benjamin F. Koperlik, Messrs. Langdon and Barbrick, Mr. Thomas L. Bartley, attorneys for respondent.
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CONTRACTS-WATER RIGHTS-PRESCRIPTION-ADVERSE--POSSESSION-TESTIMONY-RULES OF THE COURT-Boten et al. vs.

Shearer et al.-No. 13774-District Court of Routt County,
Hon. Charles E. Herrick, Judge--Affirmed.
FACTS: Parties appear here in the same order as in the trial court,
hence reference shall be made to them as plaintiffs and defendants.
Plaintiffs sued to establish their right to divert and use, from two
ditches owned by defendants, water to irrigate their land, such ditches
crossing plaintiffs' land. The case is one of disputed facts, and if plaintiffs' evidence is believed, they and their predecessors used this water
continually from 1889 to 1928, under a contract entered into, but
which cannot be found, between the owners of the ditch and the plaintiffs' predecessors.
If defendants are believed, little, if any, use was
made of the ditch, and that if use was made, it was intermittent, surreptitious and wrongful.
HELD:
1. In the case of disputed facts on conflicting evidence,
under the well established rule the judgment must stand.
2. Plaintiffs failed to establish title by prescription because in the
evidence an essential element of such title is wanting, i. e., claim of right.
3. Since plaintiffs' use was without knowledge of the contract, if
there was one, they could predicate no right thereon, hence they were
mere licensees and their use could never ripen into title the adverse to
defendants. In Department.
Opinion by Mr. Chief Justice Burke. Mr. Justice Hilliard and
Mr. Justice Bakke concur.
Mr. Joseph K. Bozard, attorney for plaintiffs in error. Mr. C. R.
Monson, attorney for defendants in error.
PLEADING-DEMURRER-FAILURE TO ELECT-FAILURE TO ENTER
FINAL JUDGMENT-EFFECT OF-Siebers et al. vs. The Labor
Finance Corporation-No. 13894-Decided February 1, 1937Opinion by Mr. Justice Holland.
Labor Finance Corporation obtained judgment below on a note
executed by five defendants and secured by an investment certificate of
plaintiff owned by Siebers alone. Defense was that note was void under
19 13 Money Lenders Act and the 1917 Loan Shark Act and that interest was excessive. Demurrers were sustained to all defenses except general denial. Defendants given ten days to elect their future course. No
election was made to stand upon the pleadings. No motion for final
judgment was made by defendants of dismissal of second, third and
fourth defenses.
1. Where only error urged is that the court erred in sustaining the
demurrers, such error will not be reviewed in the absence of entry of a
final judgment below.
2.
Failure to have final judgment entered is an abandonment of
the defenses.--udgment affirmed.

